
The goal of this document is to provide general information and is not meant to act as a 

substitute to legal advice from an attorney. 

1 
 

 
 

Rule to Expand Expedited Removal: What You Need To Know 
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What is expedited removal? Expedited removal is one of three speedy deportation programs in 

the immigration statute that allows the Department of Homeland Security (DHS) to remove people 

from the United States without a hearing or review. Expedited removal can be applied to people 

who enter the United States without proper documents or by fraud (and are inadmissible for one 

of these reasons) who have not admitted or paroled into the United States.   

 

What is the new policy? On July 22, 2019, DHS published a Notice to “exercise the full remaining 

scope of its statutory authority” to qualifying noncitizens in “expedited removal” if they cannot 

prove they have been continuously physically present in the United States for two years.  

 

What is the effective date of the Notice? The effective date of the Notice is July 23, 2019.  

 

What legal authority is the administration relying upon to issue the Notice? DHS relies on the 

Immigration and Nationality Act (INA) section 235(b)(1)(A)(iii) which allows the government to 

apply expedited removal in their “sole and unreviewable discretion” to persons who came to the 

United States without proper documents or by fraud without being admitted or paroled in the 

United States who cannot prove they have been physically present in the United States 

continuously for two years. 

 

Has the administration considered this expansion before? Historically, DHS has limited the 

scope of expedited removal to the border or within 100 miles of the border. Soon after 

inauguration, President Trump indicated his desire to expand expedited removal. On January 25, 

2017, the President issued an executive order directing DHS to expand expedited removal in this 

way.  DHS cites to this executive order in the Notice.  

 

What are the concerns about expanding expedited removal? There are several concerns. The 

legal concerns include whether the new policy may violate statutes, the U.S. Constitution, or 

international treaties. Tied to the legal questions are the concerns about implementation. There is 

a concern that U.S. citizens, asylum seekers, green card holders, unaccompanied minors, and other 

noncitizens who are exempt from expedited removal by statute could be unlawfully targeted for 

removal because of the challenges DHS officers may face in identification. Further, noncitizens 

who fear return in the home countries may not be appropriately identified by DHS and referred to 

an asylum officer as required by law. Finally, noncitizens who have resided in the United States 

for years but who are unable to document their physical presence may be vulnerable to removal 

because of inadequate paperwork.  

 

 

https://www.americanimmigrationcouncil.org/research/primer-expedited-removal
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2486821
https://s3.amazonaws.com/public-inspection.federalregister.gov/2019-15710.pdf
https://www.whitehouse.gov/presidential-actions/executive-order-border-security-immigration-enforcement-improvements/
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Is the administration required to place any qualifying person in expedited removal? No. 

Foremost, the choice by DHS to apply expedited removal under the current framework or to 

expand it as it does in this Notice is discretionary, not mandatory. Further, both the INA and the 

general doctrine of prosecutorial discretion allow DHS to place any person it encounters in regular 

removal proceedings after which they would see an immigration judge. Historically, prosecutorial 

discretion has been exercised for humanitarian reasons and taking into consideration limited 

resources. In its Notice expanding expedited removal, DHS points to the availability of 

prosecutorial discretion for noncitizens with certain equities and indicates that it plans to issue 

guidance for immigration officers.  

   

What is the position of the administration for expanding expedited removal? The 

administration alleges that expanding expedited removal is necessary because of the “ongoing 

crisis at the southern border” and their position that noncitizens who arrive in the United States 

without inspection or admission are a public safety threat. The Notice also states that expanding 

expedited removal will reduce the burdens at DHS and the Department of Justice.   

 

Can a federal court review challenges to expedited removal? Limited judicial review is 

available under the statute.  

 

What is a Notice? How can DHS implement this new policy without notice and comment 

rulemaking? DHS has concluded that the rule making procedures of the Administrative Procedure 

Act do no apply. DHS cites to the “good cause” exception in the APA to conclude that delaying 

implementation of this new policy would be “impracticable, unnecessary, and contrary to the 

public interest.” Additionally, DHS believes that the statute alone provides authority for the 

expedited removal provision to be expanded at any time without notice-and-comment procedures.  

 

Where can I find more resources? 

 

See the Penn State Law Center for Immigrants’ Rights Clinic website for updates on this and other 

immigration policies. Also visit:  

● Department of Homeland Security 

● American Immigration Lawyers Association 

● American Immigration Co/uncil 

● Human Rights First 

https://www.justice.gov/sites/default/files/eoir/legacy/2014/07/25/3716.pdf
https://www.justice.gov/sites/default/files/eoir/legacy/2014/07/25/3716.pdf
https://www.amazon.com/Beyond-Deportation-Prosecutorial-Immigration-Citizenship/dp/1479870056
https://www.govinfo.gov/content/pkg/USCODE-2011-title8/pdf/USCODE-2011-title8-chap12-subchapII-partV-sec1252.pdf#page=4
https://pennstatelaw.psu.edu/practice-skills/clinics/center-immigrants-rights
https://pennstatelaw.psu.edu/practice-skills/clinics/center-immigrants-rights
http://www.dhs.gov/
http://www.aila.org/
https://americanimmigrationcouncil.org/
https://www.humanrightsfirst.org/topics/refugee-protection

